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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 28th day of Decenber, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11025
V.

BRENT A. MLARTY,

Respondent .
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OPI Nl ON AND ORDER

Respondent appeals fromthe oral initial decision of
Adm ni strative Law Judge Joyce Capps issued in this proceedi ng on
Cct ober 23, 1990 at the conclusion of an evidentiary hearing.®
The incident giving rise to this proceedi ng occurred on January

12, 1989, when respondent, acting as pilot-in-conmand of a

'A copy of the oral initial decision, an excerpt fromthe
transcript, is attached.
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passenger-carrying flight under visual flight rules (VFR), was
w tnessed al |l egedly operating at a distance fromcl ouds that was
| ess than that permtted by regulation and w thout prior
cl earance fromair traffic control

The hearing was limted to the issue of sanction, upon a
nmoti on by the Adm ni strator, because the respondent, acting pro
se, had failed to file an answer to the conplaint. The
respondent also failed to respond to the Adm nistrator's notion
tolimt the hearing to the issue of sanction.

The | aw judge affirnmed the order of the Adm nistrator,
suspendi ng respondent's comercial pilot certificate for
viol ations of sections 91.9 and 91.105(a) of the Federal Aviation
Regul ation (FAR), 14 C.F.R Part 91. The |aw judge nodified the
sanction inposed fromthe proposed 120 days to 60 days, in |light
of Board precedent in cases where there are no egregi ous
ci rcunst ances surrounding the violation. The Adm nistrator did
not appeal the reduction in penalty.

Respondent's appeal presents an issue as to whether he was
gi ven adequate notice of the need to file an answer to the
conplaint, and it registers his disagreement with the testinony
of the Administrator's percipient wtness.?

It was well within the law judge's discretion to limt the
hearing to the issue of sanction followi ng the respondent's

failure to file an answer disputing the truth of the allegations

’‘Because the hearing was correctly linmted to the issue of
sanction, there is no need for us to address any of the factual
i ssues raised by the respondent.
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against him Mreover, the |law judge correctly found that the
respondent was given sufficient notice of the necessity to file
an answer in the letter he received fromthe Board after the
filing of the conplaint and in the copy he received of the
Adm nistrator's notion. The letter, which contained a copy of
the Board's Rules of Practice, stressed the need to pronptly file
an answer.’® These circunstances establish that respondent was,
in fact, fully informed as to how he should proceed in order to
protect his certificate interests. H s challenge to the | aw

judge's decision will, therefore, be rejected.

ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent' s appeal is deni ed,;

2. The Adm nistrator's order, as nodified by the |aw
judge, is affirmed; and

3. The 60-day suspensi on of respondent's comercial pil ot
certificate shall begin 30 days fromthe date of
service of this order."*

VOGT, Chairman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

*The | aw j udge even noted that, had the respondent called
when he received the notion, and asked to file an answer at that
poi nt, she would have allowed it.

‘For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8§ 61.19(f).



